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extremely	 soon	 after	 a	 birth	 or	 adoption.3	 Fortunately,	 a	 growing	





























The	 unequal	 treatment	 of	 nonmarital	 families	 under	 parental	
leave	 laws	has	been	overlooked—in	both	academic	scholarship	and	




ceive	 the	 same	benefits;	 this	 structure	 is	 intended	 to	 encourage	 fa-
thers	to	play	a	hands-on	role	in	infant	care.9	This	is	an	important	ob-




to	 disrupt	 their	 own	 work	 to	 meet	 children’s	 needs—or	 to	 have	
dropped	out	of	the	workforce	entirely	for	at	least	a	period	of	time.11		
Early	 evidence	 from	 states	with	 paid	 parental	 leave	 programs	
suggests	the	gender-neutral	structure,	which	provides	equal	benefits	















omi	 Schoenbaum,	Unsexing	Pregnancy,	 119	COLUM.	L.	REV.	309	(2019)	(arguing	 that	
laws	related	to	pregnancy	should	also	be	“unsexed”	to	encourage	more	equal	sharing	



































	 14.	 See	 JOYCE	A.	MARTIN,	BRADY	E.	HAMILTON,	MICHELLE	 J.K.	OSTERMAN	&	ANNE	K.	
DRISCOLL,	CTRS.	FOR	DISEASE	CONTROL	&	PREVENTION,	BIRTHS:	FINAL	DATA	FOR	2018,	at	1,	5,	










	 18.	 See	 SARAH	 JANE	 GLYNN,	 CTR.	 FOR	 AM.	 PROGRESS,	 BREADWINNING	 MOTHERS	
CONTINUE	 TO	BE	 THE	U.S.	NORM	 (2019),	 https://www.americanprogress.org/issues/	
women/reports/2019/05/10/469739/breadwinning-mothers-continue-u-s-norm	



















tional	 questions	 of	 sex	 discrimination	 doctrine	 and	 theory	 because	









426–37	 (2019).	 This	 article	 briefly	 describes	 all	 family	 leave	 state	 laws	 enacted	by	
2019,	but	it	focuses	more	on	the	campaigns	to	enact	them	than	the	substantive	provi-
sions.	A	handful	of	earlier	articles	mention	emerging	state	laws,	mostly	discussing	Cal-




























treatment	 of	 parents	 obscures	 other	 important	 vectors	 of	 analysis,	
such	 as	 equal	 treatment	 of	 children	 or	 families.	 Further,	 by	























































to	care	 for	 family	members.	Even	prior	 to	 the	pandemic,	paid	 leave	
laws	were	gaining	momentum,	with	six	states,	as	well	as	the	District	
of	Columbia,	passing	laws	since	2016.33	A	silver	lining	of	the	current	

















	 34.	 See,	 e.g.,	 SANDRA	 E.	 BLACK,	 DIANE	 WHITMORE	 SCHANZENBACH	 &	 AUDREY	
BREITWIESER,	 HAMILTON	 PROJECT,	 THE	 RECENT	 DECLINE	 IN	 WOMEN’S	 LABOR	 FORCE	






2008,	 at	 4	 (2011),	 https://www.census.gov/prod/2011pubs/p70-128.pdf	 [https://	
















Making	 a	 decision	 regarding	 care	 for	 a	 new	 child	 requires	 as-
sessing	work	policies	of	the	parent	or	parents,	available	non-parental	




choices.	 This	 Part	 describes	 how	 families	 navigate	 these	 choices,	
against	the	baseline	of	policies	that	assumes	this	is,	functionally,	a	pri-
vate	challenge.37	The	next	Part	describes	the	new	paid	leave	laws	that	












Averages,	 U.S.	 BUREAU	 LAB.	 STAT.,	 https://www.bls.gov/news.release/famee.t04.htm	
[https://perma.cc/6468-C8A3]	(Apr.	21,	2020)	(reporting	more	than	90%	of	families	
with	children	under	six	in	2019	had	one	or	both	parents	employed).	
	 36.	 See	 generally	 SIMON	 WORKMAN	 &	 STEVEN	 JESSEN-HOWARD,	 CTR.	 FOR	 AM.	
PROGRESS,	 UNDERSTANDING	 THE	 TRUE	 COST	 OF	 CHILD	 CARE	 FOR	 INFANTS	 AND	 TODDLERS	
(2018),	 https://cdn.americanprogress.org/content/uploads/2018/11/14133754/	
TrueCostITChildCare-report.pdf	[https://perma.cc/P7B4-KSUF].	


















Birth	mothers	 can	often	 claim	 short-term	disability	 benefits	 during	
late	pregnancy	or	while	physically	recovering	from	childbirth—usu-


















































riod	 of	 FMLA	 leave,	 and	 employers	 may	 require	 them	 to	 do	 so.	 See	 29	 U.S.C.	
§	2612(d)(2);	29	C.F.R.	§	825.207(a)	(2020).	














In	 response	 to	 the	 crisis,	 some	 large	 employers	 changed	 their	 policies	 to	 provide	
greater	access	to	paid	sick	leave.	See,	e.g.,	Irene	Jiang,	From	Walmart	to	Starbucks,	These	
22	Retail	 Companies	Are	Changing	Their	Benefits	 Policies	 amid	 the	Coronavirus	Pan-






































time	and	80%	percent	 of	 part-time	workers	 receive	unpaid	 family	 leave);	KENNETH	







found	 that	 four	 in	 ten	 adults	 could	not	 easily	 cover	 a	 $400	unexpected	expense;	 in	
2013,	when	the	economy	was	weaker,	half	of	adults	said	they	would	have	problems	
covering	 such	 an	 expense.	 See	 JEFF	 LARRIMORE,	 ALEX	 DURANTE,	 KIMBERLY	 KREISS,	
CHRISTINA	PARK	&	CLAUDIA	SAHM,	BD.	OF	GOVERNORS	OF	THE	FED.	RSRV.	SYS.,	REPORT	ON	THE	





jority	 of	 U.S.	 Workers,	 According	 to	 New	 CareerBuilder	 Survey,	 CAREERBUILDER:	
NEWSROOM	 (Aug.	 24,	 2017),	 http://press.careerbuilder.com/2017-08-24-Living	
-Paycheck-to-Paycheck-is-a-Way-of-Life-for-Majority-of-U-S-Workers-According-to	
-New-CareerBuilder-Survey	[https://perma.cc/SCR8-5CDS].	




	 55.	 See	 Kim	 Parker,	 Juliana	 Menasce	 Horowitz	 &	 Anna	 Brown,	 About	 Half	 of	
Lower-Income	Americans	Report	Household	 Job	 or	Wage	 Loss	Due	 to	 COVID-19,	 PEW	





































	 61.	 See,	 e.g.,	 STEVEN	 JESSEN-HOWARD	&	 SIMON	WORKMAN,	 CTR.	 FOR	AM.	PROGRESS,	
CORONAVIRUS	PANDEMIC	COULD	LEAD	 TO	PERMANENT	LOSS	 OF	NEARLY	4.5	MILLION	CHILD	














mortgage	 payments.64	 This	 ratio	 is	 getting	 worse.	 Over	 the	 past	
twenty	years,	wages	have	remained	largely	flat,	while	the	cost	of	child-
care	has	approximately	doubled.65	Families	respond	by	making	major	
budget	cuts,	 stopping	payments	on	debt,	or	putting	 themselves	 fur-
ther	into	debt.66	
These	issues	are	even	more	extreme	when	considering	paid	in-
fant	 care.	 Since	 young	 babies	 need	 almost	 constant	 hands-on	 care,	
states	require	licensed	childcare	centers	to	maintain	very	low	ratios	
of	infants	to	caregivers.67	This	means	that	infant	rooms	are	very	ex-





leges	 in	many	 states.70	 This	 amounts	 to	 nearly	 20%	of	 the	 average	
 
	 64.	 See	 CHILD	 CARE	 AWARE,	 THE	 US	 AND	 THE	 HIGH	 PRICE	 OF	 CHILD	 CARE:	 AN	












	 67.	 See,	 e.g.,	WORKMAN	&	JESSEN-HOWARD,	supra	note	36,	at	6	 (showing	 that	 the	
national	average	infant	to	teacher	ratio	for	licensing	is	one	to	four,	compared	to	the	
one	to	eleven	preschooler	to	teacher	ratio).	
	 68.	 See	STEVEN	 JESSEN-HOWARD,	RASHEED	MALIK,	SIMON	WORKMAN	&	KATIE	HAMM,	

















single	 mother.72	 Family	 childcare,	 typically	 provided	 in	 a	 home,	 is	
slightly	more	affordable,	with	estimates	for	infant	care	ranging	from	
approximately	$8,300	to	$9,900	annually,	but	it	still	amounts	to	a	very	

















when	most	 states	were	under	 stay-at-home	orders,	many	 childcare	
 
	 71.	 See	WORKMAN	&	 JESSEN-HOWARD,	 supra	 note	 36,	 at	 16	 (comparing	 average	
costs	of	center-based	infant	childcare	to	median	income	by	state).	
	 72.	 See	Jessica	Semega,	Payday,	Poverty,	and	Women:	Pay	Is	Up.	Poverty	Is	Down.	
How	Women	Are	Making	 Strides,	 U.S.	CENSUS	BUREAU	(Sept.	 10,	 2019),	 https://www	
.census.gov/library/stories/2019/09/payday-poverty-and-women.html	[https://	





















providers	 suspended	 operations.	 Those	 that	 stayed	 open,	 or	 have	
since	reopened,	are	generally	operating	at	reduced	capacity	to	permit	
social	distancing,	while	incurring	extra	costs	associated	with	provid-














law	are	more	 likely	 to	work.83	But	many	new	parents	 live	 far	away	




ents	 who	 cannot	 find	 or	 afford	 paid	 care,	 or	 cannot	 find	 or	 afford	
 



















	 84.	 See,	 e.g.,	All	 in	 the	Family:	Using	Relatives	 for	Child	Care,	 CHILD	CARE	AWARE	


















Until	 1960,	 it	was	 true	 that	 almost	 all	 new	babies	would	 have	
married	parents,	as	only	about	5%	of	women	giving	birth	were	un-
married.88	This	did	not	mean	 there	was	no	pre-marital	 sex.	Rather,	
when	 nonmarital	 pregnancies	 occurred,	 couples	 often	 rushed	 to	
marry	before	the	birth.89	Alternatively,	the	child	might	be	given	up	for	






to	 rely	on	a	patchwork	of	 child	care	arrangements	consisting	of	 family,	 friends	and	
neighbors,	none	of	whom	may	be	licensed.”);	JOAN	WILLIAMS	&	HEATHER	BOUSHEY,	CTR.	
FOR	 AM.	 PROGRESS,	 THE	 THREE	 FACES	 OF	 WORK-FAMILY	 CONFLICT:	 THE	 POOR,	 THE	
PROFESSIONALS,	AND	THE	MISSING	MIDDLE	13–21	(2010)	 (discussing	 the	 “fragile	patch-
work”	of	care	used	by	most	poor	families).	




ing	 for	 the	 First	 Time	 in	 Decades,	 PEW	 RSCH.	 CTR.	 (Aug.	 2014),	 https://www	
.pewresearch.org/fact-tank/2014/08/13/birth-rate-for-unmarried-women	
-declining-for-first-time-in-decades	[https://perma.cc/H4PF-4JDT].	







	 91.	 See	 Olga	 Khazan,	 Why	 So	 Many	 Women	 Choose	 Abortion	 over	 Adoption,	








However,	 nonmarital	 births	 are	 not	 equally	 distributed	 across	
the	American	population.	The	nonmarital	birth	 rate	 is	 inversely	 re-
lated	to	both	 income95	and	educational	 level.96	Highly	educated	and	
relatively	affluent	adults	tend	to	marry	before	they	have	children.	Less	























	 95.	 See	RACHEL	M.	SHATTUCK	&	ROSE	M.	KREIDER,	 U.S.	CENSUS	BUREAU,	SOCIAL	AND	





the	Proportion	of	Births	Outside	of	Marriage	 in	 the	United	States	 from	1990	 to	2016,	



















As	Figure	1	 shows,	 there	are	also	very	 significant	 racial	differ-





	 99.	 CARMEN	SOLOMON-FEARS,	 CONG.	RSCH.	SERV.,	 R43667,	NONMARITAL	BIRTHS:	AN	
OVERVIEW	 1,	 12	 fig.5	 (2014),	 https://fas.org/sgp/crs/misc/R43667.pdf	 [https://	
perma.cc/TCK7-B48T]	(citing	Brady	E.	Hamilton,	Joyce	A.	Martin,	Michelle	J.K.	Oster-
man	&	Sally	C.	Curtin,	Ctrs.	for	Disease	Control	&	Prevention,	Births:	Preliminary	Data	
for	 2013,	 NAT’L	 VITAL	 STATS.	 REPS.,	 May	 29,	 2014,	 https://www.cdc.gov/nchs/	
data/nvsr/nvsr63/nvsr63_02.pdf	[https://perma.cc/LT6A-3D5X]).	
	 100.	 Data	 is	 from	National	 Vital	 Statistics	 Reports,	 CTRS.	 FOR	DISEASE	CONTROL	&	
PREVENTION,	 https://www.cdc.gov/nchs/products/nvsr.htm;	 Table	 5,	 CTRS.	 FOR	
DISEASE	 CONTROL	 &	 PREVENTION	 (May	 6,	 2015,	 7:43	 AM),	 https://ftp.cdc.gov/pub/	
health_Statistics/nchs/Publications/Health_US/hus14tables	 (use	 hyperlink	 ta-
ble005.xls	to	access	relevant	data);	SOLOMON-FEARS,	supra	note	99,	at	24–26.	
	 101.	 See	 AMARA	 BACHU,	 U.S.	 CENSUS	 BUREAU,	 P23-197,	 TRENDS	 IN	 PREMARITAL	
























quickly.109	 Additionally,	 it	 is	 very	 common	 for	 unmarried	 parents,	
 



































terns,	 as	 well	 as	 the	 nonmarital	 birthrate	 itself.	 Approximately	


















































women,	 many	 of	 whom	 are	 single	 parents,	 as	 the	 primary	 or	 sole	
breadwinner;	in	higher-income	families,	women	are	more	likely	to	be	




















































	 125.	 Cf.	 id.	 at	 199–201	 (discussing	 the	 changing	 cultural	 norms	 for	 marriage);	
MURRAY,	supra	note	120	(noting	similar	trends	though	providing	a	more	critical	per-
spective	on	them).	









encouraging	 parents	 to	 marry,	 others	 consider	 how	 policy	 can	 be	
modified	to	better	support	nonmarital	 families.129	The	reforms	sug-


































































Now,	 THESE	 TIMES	 (Aug.	 18,	 2015),	 https://inthesetimes.com/article/the-real-war	






















suggesting	 that	 the	 families	 stagger	 shifts	 to	 cover	 care	 needs.142	
About	10%	of	families	rely	on	the	child’s	older	siblings	or	other	non-






















































































	 158.	 See	Widiss,	 supra	 note	 155;	 see	 also	 Isabel	 Valarino,	 Ann-Zofie	 Duvander,	
Linda	Haas	&	Gerda	Neyer,	Exploring	Leave	Policy	Preferences:	A	Comparison	of	Austria,	
Sweden,	Switzerland,	and	the	United	States,	25	SOC.	POL.:	INT’L	STUD.	GENDER	ST.	&	SOC’Y	

















The	 coronavirus	 pandemic	 has	 greatly	 exacerbated	 challenges	







































districts	 across	 the	 country	 are	 still	 operating	 fully	 or	 partially	 re-
motely,	although	many	have	announced	plans	to	reopen.	For	a	year	or	
more,	many	parents	have	been	called	on	to	serve	as	de	facto	teachers	
while	 also	meeting	 their	 own	work	 obligations.	 Emerging	 research	








contributing	 to	 the	 very	 high	 rate	 of	 poverty	 experienced	 by	 older	









sis,	 U.S.	 CENSUS	 BUREAU,	 at	 fig.3	 (Mar.	 3,	 2021),	 https://www.census.gov/library/	
stories/2021/03/moms-work-and-the-pandemic.html	[https://perma.cc/F72L	






No.	 2020-003,	 2020),	 https://cesr.usc.edu/documents/WP_2020_003.pdf	 [https://	











































REV.	STAT.	§§	 8-13.3-401	 to	 -421	 (2021)	 (effective	 July	 14,	 2020);	 CONN.	GEN.	STAT.	
§§	31-49e	 to	 -49t	 (2021)	 (effective	 June	 25,	 2019);	 D.C.	CODE	 §§	 32-541.01	 to	 .09	
(2021);	MASS.	GEN.	LAWS	ch.	175M	§§	1–11	(2021)	(effective	 Jan.	1,	2019);	N.J.	STAT.	
ANN.	§§	43:21-25	to	-65	(West	2021);	N.Y.	WORKERS’	COMP.	LAW	§§	200–242	(McKinney	




AND	MEDICAL	LEAVE	LAWS	 IN	 THE	UNITED	STATES	 (2021),	 https://www.abetterbalance	
.org/resources/paid-family-leave-laws-chart	[https://perma.cc/DDP4-MXAS].	
	 169.	 See	Deborah	A.	Widiss,	The	Hidden	Gender	of	Gender-Neutral	Paid	Parental	
Leave:	Examining	Recently-Enacted	Laws	 in	 the	United	States	and	Australia,	 COMPAR.	
















for	more	 general	 federal	 legislation.	 It	 then	 explains	 how	 the	 leave	
laws	interact	with	the	body	of	state	family	law	that	defines	parentage	

















	 173.	 NAT’L	 P’SHIP	 FOR	WOMEN	&	 FAMS.,	VOTERS’	VIEWS	 ON	 PAID	 FAMILY	 +	MEDICAL	





Family_Leave_Initiative_(2020)	 [https://perma.cc/E2D4-WP4B]	 (reporting	 that	 the	
measure	passed	57.75%	to	42.25%).	






















The	 new	 state	 leave	 laws	 follow	 the	 general	 structure	 of	 the	
FMLA,	while	addressing	many	of	 its	weaknesses.	First,	they	provide	




full,	 income	replacement	up	to	 the	caps.185	Functionally,	 this	means	

















































employer;	 many	 states	 also	 cover	 public	 employment.194	 Self-em-
ployed	workers	can	generally	opt	into	the	system,	meaning	independ-
ent	contractors—a	rapidly	growing	portion	of	the	workforce—can	re-

























































E7QU-NJLY]	 (“[T]his	 comprehensive	 family	 benefit	 costs	 less	 than	 $2	 a	week	 –	 the	
price	of	a	typical	cup	of	a	coffee!”).	
	 202.	 A	BETTER	BALANCE,	supra	note	168,	at	9	(indicating	that	Colorado,	Connecticut,	






































Force,	 which	 was	 a	 priority	 for	 President	 Trump.	 See	 Jeff	 Stein,	 Lisa	 Rein	 &	 Josh	
























medical	 conditions	 covered	 in	 the	 state	 laws.	Each	parent	of	 a	new	
child	 is	 eligible	 to	 receive	 twelve	 weeks	 of	 paid	 leave.210	 As	 noted	
above,	the	state	laws,	funded	through	a	state-based	insurance	system,	
do	not	necessarily	provide	 full	 income	 replacement	 for	workers	on	
leave.211	The	federal	policy,	by	contrast,	is	financed	directly	by	the	fed-
eral	government	and	federal	workers	receive	their	regular	pay.212	Em-
ployees	began	 receiving	benefits	 for	 births	 or	 adoption	placements	
that	occurred	after	October	1,	2020.213		





requirement	 that	 some	 employers	 provide	 paid	 family	 leave	 for	
COVID-19	related	needs.216	As	the	pandemic	continues	to	rage,	there	
have	been	heightened	calls	for	more	general	and	permanent	leave	for	
employees	 to	 address	 health	 conditions	 and	 family-related	 care	
needs.217		
 
-yet	 [https://perma.cc/W6S8-QWQ7]	 (explaining	 that	enacted	 law	covers	most,	but	
not	all,	federal	employees).	














pass	 the	 bipartisan	 Advancing	 Support	 for	Working	 Families	 Act,	 extending	 family	
leave	to	mothers	and	fathers	all	across	our	nation.”).	
	 216.	 Families	First	Coronavirus	Response	Act,	supra	note	48.	
	 217.	 See	 DIANA	BOESCH,	 CTR.	 FOR	AM.	PROGRESS,	 THE	URGENT	CASE	 FOR	PERMANENT	





This	 Section	 briefly	 describes	 federal	 bills	 introduced	 in	 the	
117th	Congress,	which	began	in	January	2021,	and	bills	introduced	or	
considered	in	the	116th	Congress	(2019–20),	which	may	be	reintro-























for	 a	 seat	 at	 the	 table	 in	 crafting	 such	 legislation.”);	Katherine	Wiles,	Why	Colorado	









	 220.	 See	 Cosponsors:	 H.R.	 804—117th	 Congress	 (2021-2022),	U.S.	CONG.,	https://	
www.congress.gov/bill/117th-congress/house-bill/804/cosponsors	 [https://perma	
.cc/2STX-YRYE]	(showing	198	Democratic	cosponsors);	S.	248—117th	Congress	(2021-
2022),	 U.S.	 CONG.,	 https://www.congress.gov/bill/117th-congress/senate-bill/248/	
cosponsors	[https://perma.cc/2J5B-BLGP]	(showing	thirty-four	Democratic	and	two	
independent	 cosponsors);	 see	 also	 Cosponsors:	 H.R.	 1185—116th	 Congress	 (2019-












(1)	 their	 own	 serious	 health	 conditions,	 including	 pregnancy	 and	
childbirth;	(2)	to	care	for	a	new	baby;	(3)	to	care	for	a	family	member	
with	a	serious	health	condition;	or	(4)	to	address	certain	military-re-




efits	 separately	 from	 bonding	 benefits,	 the	 current	 version	 of	 the	
FAMILY	Act	does	not.223	This	can	be	a	particularly	serious	problem	for	
single	mothers	because,	if	a	birth	mother	uses	some	or	all	of	her	ben-
efits	 for	medical	needs	during	 the	pregnancy,	 there	 is	not	a	 second	
parent	 available	 to	 claim	bonding	benefits	 to	 care	 for	 the	newborn	
child.		
Under	the	FAMILY	Act,	benefits	would	be	funded	by	a	small	pay-
roll	 tax	 (jointly	 paid	 by	 employers	 and	 employees),	 and	 workers	
would	receive	approximately	two-thirds	of	their	regular	income,	sub-
ject	to	minimum	and	maximum	amounts.224	Workers	would	be	eligi-
ble	 for	benefits,	 regardless	of	 the	size	of	 their	employers,	and	part-
time,	contingent,	and	self-employed	workers	could	receive	benefits,	if	









































its,	 which	 most	 parents	 would	 gradually	 repay	 over	 the	 next	 ten	
years.229	Low-income	parents	who	do	not	qualify	for	the	full	refunda-
ble	 portion	 of	 the	 child	 tax	 credit	 would	 be	 eligible	 to	 receive	 the	
equivalent	of	twelve	weeks	of	wage	replacement,	and	the	repayment	




state	 and	 local	 government	workers.	 See	 SOC.	SEC.	ADMIN.,	 PUB.	NO.	 05-10051,	 HOW	
STATE	AND	LOCAL	GOVERNMENT	EMPLOYEES	ARE	COVERED	BY	SOCIAL	SECURITY	AND	MEDICARE	
1	 (2017),	 https://www.ssa.gov/pubs/EN-05-10051.pdf	 [https://perma.cc/2WM3	
-8MX7]	(“Unlike	workers	in	the	private	sector,	not	all	state	and	local	employees	are	
covered	by	Social	Security.”).	












































Two	 prominent	 Republican-sponsored	 bills	 addressing	 paid	
leave	in	the	last	Congress,	the	New	Parents	Act237	and	the	Child	Rear-





























advance	against	 the	employee’s	own	social	 security	benefits,	 rather	
than	future	tax	credits.240		Commentators	have	pointed	out	that,	under	
this	structure,	if	women	take	more	leave	than	men	to	care	for	a	new	






rently	 drafted,	 legally-recognized	 parents	who	 do	 not	 live	with	 the	







-neutral-and-flexible-for-parents	 [https://perma.cc/2MND-FFTW].	 It	 received	 con-
siderable	press	attention	at	that	time.	See,	e.g.,	Republicans	Finally	Have	a	Paid	Family	
































































	 246.	 The	 federal	 policy	 incorporates	 the	 FMLA	 approach.	 See	 29	 U.S.C.	
§	2612(a)(1)(A)–(B)	(allowing	FMLA	leave	“because	of	the	birth	of	a	son	or	daughter”	
or	“placement	of	a	son	or	daughter	with	the	employee	for	adoption	or	foster	care”).	


























































































































sponsibility	 for	 their	children.265	This	 is	 true	even	 if,	as	 is	often	 the	










ADOPTED,	 OR	PLACE	 A	CHILD	 FOR	ADOPTION?	 2	 (2015),	 https://www.childwelfare.gov/	









Order?,	 IND.	 LEGAL	 SERVS.	 INC.,	 https://www.indianalegalservices.org/node/25/who	












tal	 children	 were—shockingly—deemed	 to	 be	 legally	 a	 child	 of	 no	
one.267	Rather,	they	were	considered	wards	of	the	state.268	By	the	mid-
eighteenth	century,	mothers	of	nonmarital	children	were	recognized	
as	 legal	parents	 for	 their	children.269	But	 through	 the	middle	of	 the	
twentieth	 century,	 nonmarital	 fathers	 were	 categorically	 denied	

















	 267.	 See	 MICHAEL	 GROSSBERG,	 GOVERNING	 THE	 HEARTH:	 LAW	 AND	 THE	 FAMILY	 IN	
NINETEENTH	CENTURY	AMERICA	197	(1985).	
	 268.	 See	id.	at	199	(describing	public	responsibility	for	children	but	also	noting	that	































most	 likely	 to	 be	 unmarried	when	 they	 give	 birth,280	 they	 are	 also	
more	likely	than	other	unmarried	women	to	be	the	sole	legal	parent	


































ing	 biological	 fatherhood,	 in	 additional	 to	 completing	 a	 VAP.284	 Ac-




























	 284.	 See,	 e.g.,	 IND.	 STATE	 DEP’T	 OF	 HEALTH,	 PATERNITY	 AFFIDAVIT—HOSPITAL	 USE,	



































































































	 300.	 See	U.S.	DEP’T	OF	LAB.,	NO.	2010-3,	ADMINISTRATOR’S	 INTERPRETATION	 (2010).	



















tis	provisions	 can	 be	 particularly	 important	 for	 such	 couples,	 since	
adoptions	can	take	several	months,	and	some	couples	do	not	have	the	






































































	 306.	 Some	 transmen	 can	 and	 do	 become	 pregnant	 and	 bear	 children.	 See,	 e.g.,	
Alexis	D.	Light,	Juno	Obedin-Maliver,	Jae	M.	Sevelius	&	Jennifer	L.	Kerns,	Transgender	






	 307.	 Transmen	who	 bear	 a	 child	may	 be	 able	 to	 breastfeed;	 additionally,	 some	
transwomen	may	be	able	to	breastfeed.	See,	e.g.,	Tamar	Reisman	&	Zil	Goldstein,	In-













There	 are	 two	 distinct	 approaches,	 famously	 characterized	 as	
“equality’s	riddle”	by	activist	and	theorist	Wendy	Williams.309	Some	





















































provided	 to	men.	 In	 the	 Supreme	 Court	 case	 addressing	 this	 issue,	






























adopted	 to	 encourage	men	 to	 play	 a	more	 hands-on	 role	 in	 infant	





ers	and	 fathers	equal	periods	of	 time	off	 to	 care	 for	a	new	baby.323	
Even	policies	that	are	formally	gender	neutral,	in	that	they	provide	ex-
tended	 leaves	to	“primary”	caregivers,	have	been	challenged	as	dis-
criminatory.	 Male	 plaintiffs	 have	 argued	 that,	 when	 implementing	
such	policies,	company	personnel	generally	assume	women	are	pri-
mary	caregivers,	while	asking	men	 to	 take	steps	 to	prove	 that	 they	
meet	this	standard.324	New	mothers	can	receive	extra	time	only	for	the	
limited	 period	 in	 which	 they	 are	 physically	 recovering	 from	 preg-
nancy	and	childbirth,	typically	six	to	eight	weeks.325	Moreover,	such	
medical	leave	is	generally	provided	as	part	of	a	sex-neutral	short-term	




tions	 that	 promulgates	 labor	 standards,	 first	 adopted	 a	 convention	
calling	on	member	states	to	adopt	maternity	leave	in	1919.326	(Rather	
strikingly	for	an	agreement	enacted	a	century	ago,	the	convention	ex-
plicitly	 applies	 to	 “any	 female	 person,	 .	.	.	 whether	 married	 or	
 
	 321.	 See	supra	notes	176–77	and	accompanying	text.	

























garding	paternity	 leave	or	gender-neutral	parental	 leave;	 it	has	ad-











on	“special”	 treatment	afforded	 to	women	 in	connection	with	preg-
nancy	and	childbirth.332	Such	language	is	generally	interpreted	to	jus-







	 328.	 Int’l	Lab.	Org.	[ILO],	Maternity	Protection	Convention	(Revised),	 ILO	Doc.	No.	
C103	 (June	 28,	 1952),	 https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:	
12100:0::NO::P12100_INSTRUMENT_ID:312248	[https://perma.cc/NL8B-TU4G];	
Int’l	Lab.	Org.	[ILO],	Maternity	Protection	Convention	(Revised),	ILO	Doc.	No.	C183	(June	



















































	 336.	 See	 INT’L	NETWORK	ON	LEAVE	POL’YS	&	RSCH.,	15TH	 INTERNATIONAL	REVIEW	OF	
LEAVE	 POLICIES	 AND	 RELATED	 RESEARCH	 2019,	 at	 20–31	 (2019),	 https://www	
.leavenetwork.org/fileadmin/user_upload/k_leavenetwork/annual_reviews/2019/	
2._2019_Compiled_Report_2019_0824-.pdf	 [https://perma.cc/4D7L-AKHJ]	 (provid-
ing	 detailed	 information	 on	 forty-five	 countries’	 parental	 leave	 policies,	 of	 which	
twelve	are	identified	as	including	an	incentive	for	fathers	to	take	leave).	
	 337.	 See	Council	Directive	2018/1158,	on	Work-Life	Balance	for	Parents	and	Car-












der-neutral	parental	 leave.340	But	even	 in	 these	countries,	 routinely	







parent	 240	 days	 of	 parental	 leave	 (usable	 over	 a	 period	 of	 several	
years),	but	all	but	ninety	days	of	this	allotment	may	be	transferred	to	
the	 other	 parent;343	 again,	mothers	 continue	 to	 use	 the	majority	 of	
leave.344	Australia	provides	eighteen	weeks	for	“primary”	caregivers	


















	 343.	 See	 id.	 at	461	 (describing	benefit).	 Sweden	also	 retains	a	very	 short	 “preg-
nancy”	benefit	and	“temporary	 leave”	 to	be	used	by	 the	other	parent	at	 the	 time	of	
birth.	See	id.	at	459–60.	
	 344.	 See	 id.	at	467–68	(reporting	that	by	the	time	children	born	 in	2013	turned	
two,	fathers	had	taken	on	average	69	days	of	leave	and	mothers	had	taken	on	average	
276	days	of	leave).	

























ferable	 rights	 to	 leave	 and	 benefits,	 families	 in	which	 both	 parents	
fully	utilize	their	benefits	would	have	an	advantage	over	families	 in	
which	only	one	parent	does,	but	no	family	would	be	categorically	dis-
advantaged.	 Similarly,	 the	 various	 approaches	 used	 in	 other	 coun-
tries—that	 is,	providing	a	 longer	maternity	 than	paternity	 leave,	or	
awarding	 gender-neutral	 leave	 on	 a	 family	 basis—would	 likewise	
treat	all	families	equally.		



















	 349.	 In	Europe,	 this	 has	 led	 to	proposals	 for	 reform.	See	 generally,	 e.g.,	NATALIE	





as	 concluding	 this	 is	 a	 problem.	 Parental	 leave	 laws	 serve	multiple	
purposes.	They	facilitate	a	parent’s	ability	to	take	time	off	to	provide	
care	 personally	 to	 a	 new	 child—and	 they	 facilitate	 what	 might	 be	
termed	a	child’s	interest	in	being	cared	for	personally	by	a	parent,350	
or	a	family’s	interest	in	having	public	support	to	permit	parents	to	pro-










































denied	benefits.354	However,	 since	 leave	 laws	 frame	parents,	 rather	
than	children,	as	the	beneficiaries,	they	would	likely	pass	scrutiny.	In-
deed,	the	laws	at	issue	do	not	explicitly	reference	marital	status	at	all;	
the	difference	between	marital	 and	nonmarital	 families	 arises	 indi-


















































As	described	above,	 the	particular	 structure	of	American	 leave	
laws	is	intended	to	address	sex	inequality	within	(presumptively	dif-
ferent-sex	 two-parent)	 families	by	encouraging	men	and	women	 to	



























	 364.	 See	 supra	note	27	 (listing	 sources	discussing	 the	negative	effects	of	 formal	












The	 interaction	of	 the	parental	 leave	 laws	with	parentage	 laws	
means	that	single-parent	families	can	claim	only	half	as	much	support	
for	bonding	with	a	new	child	 as	 two-parent	 families.	That	 said,	 the	
gender-based	 imbalances	 in	 caregiving	 by	 married	 (different-sex)	
parents	that	animated	the	structure	of	the	FMLA	remain	very	real.367	














would	 require	 significant	 additional	 resources.369	 By	 contrast,	 the	
modifications	 suggested	 below—permitting	 sole	 parents	 to	 receive	
extended	benefits,	allowing	a	broader	range	of	caretakers	to	receive	
benefits,	 and	 separating	medical	 leave	 from	 bonding	 leave—would	
address	 the	structural	 inequalities	built	 into	 the	existing	 leave	 laws	













































parent	 receives	 individual	and	non-transferable	benefits.374	 Few	 fa-
thers	take	extended	unpaid	leaves.375	However,	early	evidence	on	us-
age	 rates	 under	 the	 new	paid	 leave	 laws	 suggests	 that	women	 are	















rate	 and	 forfeited	 if	 not	 used.377	 There	 also	 generally	must	 be	 ade-
quate	protection	against	employment	discrimination,	and	more	gen-
eral	societal	support	for	men	using	leave.		




in	2002	and	implemented	in	2004.379	 It	 is	 less	generous	to	workers	
than	the	more	recently-enacted	laws.380	As	originally	passed,	it	pro-
vided	 just	 six	weeks	of	paid	bonding	 time	 to	 each	parent,	 although	


















































who	did	claim	benefits,	 the	 vast	majority	 took	 the	 full	 six	weeks	of	
bonding	 leave,	 with	 many	 also	 taking	 additional	 weeks	 of	 medical	
leave.389	As	in	other	countries,	taking	leave	has	been	associated	with	









































objectives.	Men	who	 take	 parental	 leave,	 particularly	 relatively	 ex-
tended	 leaves,	 are	more	 involved	as	 fathers	months,	 or	 even	years,	
later.397	 They	 engage	 in	 more	 childcare	 activities,	 such	 as	 bathing,	
feeding,	changing	diapers,	and	playing	with	children,	and	they	report	





	 393.	 See	 id.	(reporting	a	38%	share	 for	 fathers	 in	California	and	a	41%	share	 in	
Rhode	Island).	
	 394.	 See	ORG.	 FOR	ECON.	CO-OPERATION	&	DEV.,	 FAMILY	DATABASE	§	PF2.2:	PARENTS’	
USE	OF	CHILDBIRTH-RELATED	LEAVE	4	(2019),	https://www.oecd.org/els/family/PF2-2	











Engagement,	 80	 J.	MARRIAGE	&	FAM.	1144,	1146–47	 (2018)	 (reporting	 the	 results	of	
studies	based	on	data	from	the	United	States	finding	numerous	correlations	between	
paternal	 leave	 and	 child-engagement);	 MARÍA	 DEL	 CARMEN	 HUERTA,	WILLEM	 ADEMA,	
JENNIFER	BAXTER,	WEN-JUI	HAN,	METTE	LAUSTEN,	RAEHYUCK	LEE	&	JANE	WALDFOGEL,	ORG.	






















tries	suggests	 that	 the	current	structure	of	U.S.	parental	 leave	 laws,	























Battle	 of	 the	 Sexes:	 Causal	 Effects	 of	 Paternity	 Leave,	 46	 SOC.	 SCI.	RSCH.	1611,	 1612	
(2011)	(“Respondents	with	children	born	after	[Norwegian	paternity	leave]	reform	re-
port	an	11%	lower	level	of	conflicts	over	household	division	of	labor	and	are	50%	more	
















erally	 a	 portion	 of	 shared	 parental	 leave	 is	 reserved	 for	 fathers.404	





providing	 care.407	 Some	countries	address	other	 situations	 that	 can	
preclude	providing	care,	such	as	imprisonment	or	the	mother’s	status	
as	a	student.408	Many	also	specify	that	under	certain	circumstances,	












parent—such	 as	 a	 sole-parent	 adoption	 or	 artificial	 insemination—that	 parent	 re-
ceives	the	full	period	of	benefits	that	would	otherwise	be	split	between	the	parents.	Id.	
at	257–60.	






















established	 by	 other	 means.	 Available	 statistics	 suggest	 approxi-
mately	one-third	of	babies	born	to	Black	women,	as	well	as	smaller	
percentages	 of	 children	 born	 to	 unmarried	 women	 of	 other	 races,	




















































could	 look	 to	 legal	 custody,	which	 in	most	 instances	would	 remain	
solely	with	the	mother.415	This	would	be	easier	to	administer	than	a	
more	subjective	and	fluid	standard	such	as	cohabitation.	Indeed,	some	







































custody,	 undermining	 the	 larger	 gender	 equality	 goals	discussed	 in	
Section	IV.A.	
There	is	also	a	risk	that	extending	benefits	for	sole	parents	could	



































American	 standards,	 it	 is	 not	 necessarily	 excessive.	 As	 discussed	
above,	new	mothers	in	economically	developed	countries	receive,	on	
average,	over	a	year	of	paid	leave,420	and	medical	experts	recommend	
















works	 within	 the	 LGBT	 community,424	 but	 many	 children	 enjoy	
family-like	relationships	with	non-relatives.		
 
	 420.	 See	ORG.	 FOR	ECON.	CO-OPERATION	&	DEV.,	 supra	note	 339,	 at	 3	 (finding	 that	
OECD	member	countries	offer	mothers	an	average	of	53.9	weeks	of	paid	leave).	
	 421.	 See	 CTRS.	 FOR	DISEASE	 CONTROL	&	 PREVENTION,	BREASTFEEDING	REPORT	 CARD:	
UNITED	 STATES,	 2020,	 at	 1	 (2020),	 https://www.cdc.gov/breastfeeding/pdf/2020	






-J6KG]	 (identifying	 several	 companies	 that	 provide	 birth	 mothers	 at	 least	 twenty	
weeks	of	paid	leave).	
	 423.	 See	Jessica	Dixon	Weaver,	Grandma	in	the	White	House:	Legal	Support	for	In-
tergenerational	 Caregiving,	 43	 SETON	HALL	 L.	REV.	1,	 23–24	 (2013)	 (“In	 the	 United	
States,	25%	of	Asians,	23%	of	African	Americans,	and	22%	of	Hispanics	live	in	multi-
generational	homes,	in	contrast	to	13%	of	whites.”).	











bed	 parental	 leave	 rights	 in	 a	 broader	 “family	 and	 medical	 leave”	








other	person	 “related	by	blood”	 or	with	whom	 the	 employee	has	 a	
“close	 association	 .	.	.	 equivalent	 of	 a	 family	 relationship.”427	 These	
provisions	could	be	amended	 to	allow	 the	 same	broad	range	of	ex-
tended	and	chosen	family	to	care	for	a	newly-born,	newly-adopted,	or	
newly-fostered	 child.428	 Even	more	 radically,	 the	 statutes	 could	 be	
modified	to	allow	at	 least	sole	parents	 to	simply	designate	an	addi-
tional	adult—family	or	not—to	claim	benefits.429		
Statutory	 language	 already	 potentially	 authorizes	 a	 much	
broader	class	of	potential	claimants	for	bonding	leave,	in	that	existing	































if	 the	child	 is	also	 living	with	a	 legally-recognized	birth	or	adoptive	
parent.431	This	interpretation	is	not	binding	on	state	agencies	imple-
menting	state	statutes	with	similar	language.	However,	state	laws	are	
often	 interpreted	 consistently	with	 federal	 laws	 on	which	 they	 are	








Although	 the	 relevant	 statutes	 authorize	 persons	 serving	 in	 loco	
parentis	to	claim	benefits,	the	claim	forms	in	most	states	do	not	invite	









range	of	 family	members	eligible	 to	receive	benefits	 to	bond	with	a	
new	child,	or	clarifying	that	adults	playing	a	parental	role	can	claim	
benefits	under	the	existing	in	loco	parentis	standard,	has	some	poten-































for	 children	of	 single	parents,	 but	 also	 for	 children	of	married	par-









































doctrine.	 As	 discussed	 in	 Section	 III.A,	 historically,	 pregnancy	 and	
childbirth	 received	 less	 support	 than	 other	 health	 conditions	 from	
employers.	Title	VII,	as	amended	by	the	PDA,	prohibits	such	unequal	
treatment.437	 Since	 its	 enactment,	 courts	 and	 the	 EEOC	 have	 been	
clear	that	pregnancy	and	childbirth	should	receive	at	least	the	same	
level	 of	 support	 as	 other	 health	 conditions.	 Likewise,	 Title	 VII	 also	
mandates	that	policies	designed	to	support	new	parents	as	caregivers	
be	structured	in	a	sex-neutral	fashion.438		
Putting	 these	 two	equality	conceptions	 together,	 the	EEOC	and	
courts	 suggest	 that	 employers	 should	 provide	mothers	 and	 fathers	
equal	time	to	bond	with	a	new	baby,	but	birth	mothers	may	receive	
additional	 time	 to	recover	 from	the	physical	effects	of	childbirth.439	
Many	 private	 companies	 choose	 to	 structure	 their	 policies	 for	 new	
parents	in	this	way.	For	example,	a	recent	study	of	Fortune	500	com-
panies	 found	 that	 the	 vast	majority	 of	 companies	 that	 offered	 paid	
leave	provided	birth	mothers	more	paid	time	off	than	fathers.440		
The	 FMLA,	 by	 contrast,	 subjects	 any	 and	 all	 leave—medical,	
bonding,	 and	 family	 care—to	 a	 single,	 twelve-week	 annual	 cap.441	
































often	 in	 that	 scenario,	 the	 father	 or	 other	 second	 parent	 will	 take	


























































were	 limited	 to	 families	 with	 a	 sole	 parent),	 would	 not	 be	 unduly	
costly	to	employers.	This	is	because	individual	employers	of	employ-
ees	on	leave	do	not	directly	pay	the	costs	of	the	benefits.	Rather,	as	
explained	 in	 Section	 II.A,	 state	 parental	 leave	 benefits	 are	 financed	
through	small	payroll	taxes.	Like	other	insurance	and	social	welfare-
based	programs,	the	tax	rate	is	based	on	projections	of	likely	use.	Im-

































icies	would	 also	 likely	 accord	with	 existing	 constitutional	 doctrine,	









panying	 text	 (discussing	nonmarital	birth	 rates),	notes	273–275	and	accompanying	





statute,	 it	might	 cause	 a	 prima	 facie	 case	 of	 disparate	 impact,	 but	 employers	 could	
probably	show	that	the	policy	was	job-related	and	a	business	necessity	based	on	ben-
efits	such	as	reduced	turnover	or	medical	costs.	But	cf.	Trina	Jones,	Single	and	Childfree!	
Reassessing	 Parental	 and	Marital	 Status	 Discrimination,	 46	 ARIZ.	ST.	L.J.	1253,	 1299	













































Provides	 paid	 leave	 because	 of	
the	“birth	of	a	son	or	daughter”	
and	defines	“son	or	daughter”	as	
“a	 biological,	 adopted,	 or	 foster	
child,	a	stepchild,	a	legal	ward,	or	
a	 child	 of	 a	 person	 standing	 in	
loco	parentis.”451	




icate	 or	 documentation	 from	 an	














a	 [legally	 registered]	 domestic	
partner,	or	the	person	to	whom	
the	 employee	 stands	 in	 loco	
parentis.”453	
Claim	 form	 requires	 submission	
of	 child’s	 birth	 certificate,	 decla-
ration	 of	 paternity,	 adoptive	
placement	agreement,	 independ-
ent	 adoption	 placement	 agree-
ment,	 foster	 care	placement	 rec-




“Child”	 defined	 as	 “a	 biological,	
adopted	 or	 foster	 child,	 a	 step-
child	or	legal	ward,	[or]	a	child	to	




certificate	 or	 a	 statement	 from	
the	 birth	 hospital	 or	 health	 care	
provider	 of	 the	 birth-giving	 par-
ent	 or	 child	 stating	 the	 child’s	
birth	date.	Parents	of	adopted	or	
fostered	 children	must	 submit	 a	
certificate	 from	 the	 child’s	
healthcare	provider,	 adoption	or	
foster	 care	 agency,	 or	 Depart-
ment	 of	 Children	 and	 Families	
confirming	 the	child’s	placement	
and	date	of	placement.456		
New	Jersey	 “Child”	 defined	 as	 “a	 biological,	





mitted,	 but	 statutory	 language	
suggests	 legal	 parenthood	 rules	
would	apply.458		




a	 domestic	 partner,	 or	 the	
Claim	form	requires:	birth	moth-
ers	 to	 submit	birth	 certificate	or	
certification	 by	 health	 care	 pro-
vider;	 second	 parent	 to	 submit	

























person	 to	 whom	 the	 employee	
stands	in	loco	parentis.”459		
together	 with	 legal	 documenta-
tion	 of	 marriage,	 civil	 union,	 or	
domestic	partnership	to	the	birth	
mother;	 foster	 placement	 letter;	
or	 court	 documents	 establishing	
adoption.460		




a	domestic	partner,	 or	 a	 son	or	
daughter	 of	 an	 employee	 who	













Claim	 form	 for	 births	 requires	
birth	certificate,	hospital	records,	
or	a	form	signed	by	a	health	pro-
vider	 identifying	 up	 to	 two	 par-
ents.464	 Separate	 claim	 form	 for	
adoption	 and	 foster	 placements	
requires	court	documents	or	rel-
evant	 documentation	 from	 a	 so-
cial	worker	or	an	agency.465		
Washington,	D.C.	 “Family	 member”	 defined,	 in	
part,	as	“[a]	biological,	adopted,	
or	foster	son	or	daughter,	a	step-




gible	 individual	 stands	 in	 loco	
parentis.”466		
Parental	 leave	 claim	 form	 re-
quires	birth	certificate,	court	doc-
ument	indicating	custody,	Consu-




The	 agency	 has	 also	 created	 a	
claim	 form	 that	 can	 be	 used	 to	
provide	information	about	a	fam-
ily	relationship,	including	serving	




















only	 references	 birth,	 adoption,	
foster	placement,	or	persons	who	
have	 “legally	 assumed	 parental	
responsibility”	 for	a	 child,	which	



















Individuals	 are	 eligible	 for	 leave	 “[u]pon	 the	 birth	 of	 a	 son	 or	
daughter”	or	“[u]pon	the	placement	of	a	son	or	daughter	.	.	.	for	
adoption	or	foster	care.”471	“Son	or	daughter”	defined	as	“a	bio-











	 468.	 OFF.	 OF	PAID	FAM.	LEAVE,	 D.C.	DEP’T	 OF	EMP.	 SERVS.,	 CERTIFICATION	 OF	FAMILY	
RELATIONSHIP	(PFL-FR)	(2020).	
	 469.	 COLO.	REV.	STAT.	§	8-13.3-504(2)(a)	(2021).	
	 470.	 Id.	§	8-13.3-503(11)(a).	
	 471.	 CONN.	GEN.	STAT.	§	31-51ll(2)(A)–(B)	(2021).	
	 472.	 Id.	§	31-51kk(6).	
	 473.	 H.R.	2005,	80th	Legis.	Assemb.,	2019	Reg.	Sess.	(Or.	2019).	
